Archive of SID.ir

Criminal Law Research (vol. 15, No. 1, Serial 29, Spring&Summer 2024) 1128

4 DO0I: 10.22124/j01.2024.25891.2419

m

I\ QS
University of Guilan  Iranian association of nenal law

Research Article

Criminal law Research

A Biannual Journal
Vol . 15, No.1, Spring & Summer 2024(Serial 29)

Jurisprudential Analysis of the Extent of Ta'zeer in the Islamic Penal Code: An Exploration of
Government Jurisprudence

1. Hadi Salehi, &<
Assistant Professor, Public Law Department, Faculty of Law and Political Sciences, Shiraz
University, Shiraz, Iran.

2. Mohammad Kazem Zare
PhD in Criminal Law and Criminology, University of Tehran, Tehran, Iran

| Submit Date:2023/10/29 | Accept Date:2024/02/27

Abstract:

The Islamic revolution has transformed Ta'zeer in Islamic law, notably through the 2013 Islamic
Penal Law's Article 18. This shift broadened Ta'zeer's scope, encompassing Shariah prohibitions and
government regulations. Despite drawing from Shia jurisprudence, particularly "Al-Ta'zeer Lakl
Haram," the extension of Ta'zeer to non-disobedient acts lacks a clear rationale. Article 18 introduces
a debatable categorization of punishments, dividing them into written and unwritten forms, and
imposes statutes of limitations on Ta'zeer, contrary to Imami jurisprudence. This study navigates the
complexities of these legal reforms, examining their historical and doctrinal evolution within
government jurisprudence, offering insights into the interplay between Islamic law and contemporary
amendments.
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1. Introduction

The evolution of punishments within Islamic law is a critical facet significantly impacted by the
Islamic revolution. The enactment of the Islamic Penal Law in 2013, primarily outlined in Article 18,
marked a significant departure in the approach to punitive measures. Notably, this marked a pivotal
shift in the scope of Ta'zir, which expanded beyond conventional "deterrent punishments" to embrace
a comprehensive sphere encompassing a wide spectrum, including violations of government
regulations (non-disobedience). This marked a profound reconfiguration towards a more
comprehensive and inclusive application of Ta'zir within the legal framework.

Shia jurisprudence, rooted in the principle of "Al-Ta'azir Lakl Haram," accentuates the nuanced
application of Ta'zir. It unveils that the purview of Ta'zir does not unilaterally encompass all
transgressions, irrespective of their magnitude. Instead, Ta'zir seems selectively directed at non-
violent actions, fostering significant jurisprudential queries regarding the rationale behind
categorizing these measures as protective of the community. This categorization seems to align more
closely with Sultanate decrees and other designations, diverging from the conventional Ta'zir
framework.

The legislative enactment, notably in Article YAof the Islamic Penal Code, introduces a dichotomy
between prescribed and non-prescribed punishments, accompanied by the incorporation of a statute of
limitations. However, the clarity and effectiveness of this distinction remain elusive, inviting
skepticism about its ability to resolve ambiguities and align with fundamental jurisprudential
principles.

Central to this discourse is the foundational principle of "Al-Ta'zir Lakl Haram," challenging the
expansive legislative scope of Ta'zir, which purportedly encompasses all Shariah prohibitions.
Discussions within Shia jurisprudence pivot around the possibility of non-haram actions constituting
threats to communal order and security, raising uncertainties regarding their jurisprudential grounding
and inclusion within Ta'zir.

While grappling with the limitations surrounding the application of "Al-Tazir Lakal Haram" and
specific traditions, coupled with the ruler's discretionary authority to penalize non-offenders, critical
inquiries emerge regarding the legitimacy and necessity of broadening Ta'zir to encompass non-sinful
and deterrent measures. This expansion raises pertinent concerns about the legitimacy of crimes and
punishments, seemingly conflicting with Sultanate rulings and jurisprudential tenets.

The legislative attempt to distinguish between prescribed and non-prescribed punishments within
Article YAsought to address these complexities. However, its lack of clarity inadvertently introduced
further ambiguities, necessitating a critical reevaluation and alignment with established legal norms
and doctrines.

2. Methodology

The study employs a jurisprudential lens, exploring three distinct discourses: the term "opinion™
within jurisprudential terminology, the foundational principle "Al-Ta'azir Lakl Haram," and a critical
analysis of Article 18, focusing on Ta'zir's scope and discretionary authority. This study embarks on a
rigorous examination of legislative decisions through the prism of jurisprudence. Our investigation
unfolds across three distinct discourses, meticulously exploring pivotal aspects.

3. Results and Discussion

The initial discourse delves into the lexical imperative, meticulously unraveling the cognitive nuances
embedded within the term "opinion™ within the realm of jurisprudential terminology. This in-depth
exploration is aimed at shedding light on the multidimensional connotations of this term within legal
discourse.

Subsequently, the second discourse takes a comprehensive plunge into the recalibration of punishment
regulations, leveraging an extensive analysis of the foundational principle "Al-Taazir Lakl Haram."
This stage meticulously dissects and delineates the foundational rules governing punishment,
providing an in-depth and nuanced assessment of this foundational principle.

The final discourse meticulously scrutinizes the legislative claim within Article YA, probing the
extents of Ta'zir's expansive scope and the discretionary authority vested in the Sharia ruler
concerning the potential criminalization of non-offenses. This critical analysis fundamentally
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challenges the perceived boundaries of discretionary power within legal frameworks, warranting an
exhaustive examination and reevaluation of established legal norms and doctrines.

4. Conclusions

The study concludes by emphasizing challenges and debates surrounding the implementation of legal
norms, judicial equity, and coherence within the Islamic Penal Code. The suggestion of repositioning
"deterrent punishments” as "government punishments” is discussed as a potential solution, while
unresolved issues and varied interpretations underscore the complexity of navigating legal
classifications and jurisprudential principles.

By critically interrogating these intricate intersections between legislative choices and jurisprudential
principles, this study endeavors to illuminate the intricate complexities and potential implications of
broadening the scope of Ta'zir. This expansive examination serves as a pivotal exploration,
challenging the very core of legality within legal systems and necessitating a fundamental
reconsideration of established legal paradigms.

The resistance against the former "deterrent punishments" seems chiefly rooted in their title, as
deterrence constitutes a core attribute of punishment. Therefore, a more prudent approach for the
legislator might have been to reposition these punishments under an alternative classification, perhaps
designating them as "government punishments." This strategic rebranding would not only address
semantic concerns but also offer practical benefits over time. Presently, within Imami jurisprudence,
the passage of time poses challenges, prompting the legislator to place former deterrent punishments
alongside Sharia punishments. This temporal transition encounters hurdles due to the previous
regulations of public courts' procedures and the revolutionary shifts in criminal matters (Articles VY
and VYY) following a certain philosophy,['] subsequently acknowledged through articles ) :o-Y)Yof
the Penal Code, which acknowledge the effects of time on punishments.

To tackle such complexities, the legislator, in Note Yof Article Y)oof Q.A., introduced an
unprecedented division: the categorization of punishments into prescribed and non-prescribed.
However, this division hasn't resolved the issue and has instead sparked varied interpretations. The
realm of the Islamic Penal Code remains contested, marked by diverse viewpoints and a lack of
consensus regarding the meaning of "written™ and "unwritten.” Moreover, the legal treatment of these
categories remains ambiguous and thought-provoking.

For instance, the statute of limitations for prosecution solely applies to non-statutory punishments,
creating a dichotomy between statutory and non-statutory punishments. Inconsistencies are evident in
institutional preferences favoring individuals, where exemptions, sentence deferrals, or execution
suspensions exclusively relate to unspecified punishments. However, these discrepancies aren't
mirrored in similar institutions such as sentence reduction, conditional release, semi-freedom
programs, or alternatives to incarceration, where such distinctions aren't taken into account.

The intricacies surrounding the reclassification and division of punishments persist as a major point of
contention, resulting in ambiguity within the legal framework. Furthermore, the nuanced disparities in
treatment between different types of punishments raise critical questions regarding consistency and
fairness within the judicial system.

This intricate interplay between semantic reclassifications, temporal considerations, and the
divergence in legal interpretations underscores the challenges confronting the legislative process.
These challenges not only engender confusion but also raise crucial debates concerning the
implementation of legal norms and the preservation of judicial equity and coherence.
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